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1 INTRODUCTION

PILCH believes that access to the justice system is central to the effective promotion and protection of human rights
including the right to equality before the law.? This was also the view of the Hon Robert McLelland MP, former
Commonwealth Attorney General who noted that access to justice is “a basic human right that is central to the
rule of law” .3

The right to equal recognition before the law is enshrined in the International Covenant on Civil and Political Rights
(ICCPR)*, the UN Convention on the Rights of Persons with Disabilities (CRPD)*> and the Charter of Human Rights
and Responsibilities Act (Vic) 2006°.

However, in our experience and the experience of other practitioners who work with clients who lack legal
capacity, the Victorian justice system does not always effectively promote access to justice.

This discussion paper arises from a paper titled “Incapacity — Barrier to Access to Justice?”” delivered at the 2012
2" World Congress on Adult Guardianship and subsequent informal discussions between representatives from
PILCH, the Office of the Public Advocate (OPA), the Law Institute of Victoria and others (the Working Group).

The purpose of this discussion paper is to outline the current legal position in Victoria and to consider whether law
reform is desirable to ensure access to the justice system and equality before the law for those who lack capacity.

The paper considers a number of ways in which the legal system’s response to incapacity® might limit access to
justice in Victoria.

First, lawyers are subject to competing ethical obligations which may impact their ability to act for a person whose
capacity is in doubt.

Second, the potential liability of litigation guardians may operate to discourage people from voluntarily acting in
this role when it is required.

Finally, in Part 4, the paper considers whether the rights of persons lacking capacity are otherwise adequately
promoted and protected to ensure access to the justice system in Victoria.

2 CAN A LAWYER ACT FOR A CLIENT WHOSE CAPACITY IS IN DOUBT?

A lawyer's concerns about his or her client’s capacity may constitute a barrier to access to justice in circumstances
where the client refuses or is unable to consent to investigations in relation to their capacity. Similarly, a lawyer
may feel compelled to elect to cease acting for a client who lacks capacity if that person is unable to or refuses to
consent to an application for the appointment of a substitute decision maker.

In these circumstances, the solicitor is bound by his or her duty of confidentiality from revealing any information
obtained within the context of the solicitor client relationship to a third party without the client’s consent.

On the other hand, the lawyer has a duty to advance and protect their client’s interests.

This clash of duties may result in the lawyer ceasing to act for the client, leaving the client with no real means of
access to the justice system.

2.1 The law in Victoria
2.1.1 If legal proceedings are on foot

This potential conflict has been resolved in circumstances where there are proceedings on foot. If a lawyer has
doubts about their client’s capacity in these circumstances, the lawyer is under a duty to raise those concerns
with the court notwithstanding their duty of confidentiality to the client.

In the recent Victorian Supreme Court case of Pistorino v Connell & Ors®, the court applied the test in Goddard
Elliott v Fritsch'® and stated at [6] that:

Mrs Pistorino’s legal practitioners have a clear and unambiguous duty to raise with the court the issue of

her capacity to conduct this and related litigation. Once the matter is raised the court will inquire into the
question. The focus of the enquiry is relevantly upon the capacity of Mrs Pistorino to give clear instructions
and to understand and act on the advice which she is given. In the exercise of jurisdiction the court is acting
both to protect the interests of the person with a relevant disability and to protect the court’s own processes.

It is clear from this decision that if proceedings are on foot and the lawyer acting for one of the litigants has
unresolved concerns about their client’s capacity to instruct, the lawyer is under a duty to raise those concerns
with the court.
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2.2

2.3

In the event that the court finds that the client does not have legal capacity, it may be necessary to appoint a
litigation guardian to conduct the litigation on behalf of the client. We discuss some issues in relation to the
appointment of a litigation guardian below.

2.1.2 If proceedings have not yet commenced

The obligations of a lawyer are less clear when a lawyer doubts their client’s capacity but proceedings are not
yet on foot.

Victorian solicitors are bound by the Professional Practice and Conduct Rules 2005 (the Rules). Victorian
barristers are subject to the Victorian Bar Rules' which contain similar obligations to the Rules. The Rules
impose a duty of confidentiality and a duty to seek to advance and protect the client’s interests.

An express duty of confidentiality is contained in the Rules at rule 3 which states that a “practitioner must
never disclose to any person, who is not a partner; proprietor; director or employee of the practitioner’s firm,
any information which is confidential to a client and acquired by the practitioner’s firm during the client’s
engagement”.

One exception to this duty of confidentiality is if the client authorises the disclosure.

The duty of confidentiality may conflict with the duty owed to the client to advance and protect the client’s
interests, expressed in rule 12 of the Rules.

Both the duty of confidentiality and duty to act in the clients’ best interests are repeated at rule 1.1 of the
Rules which states that a “practitioner must, in the course of engaging in legal practice, act honestly and fairly
in clients’ best interests and maintain clients’ confidences”.

A 2008 Law Institute of Victoria Ethics Committee Ruling suggests that where a lawyer has doubts about
their client’s capacity they should seek medical advice and where the client refuses to consent to a medical
assessment they may cease to act for the client, giving reasons.

Further, if the lawyer is of the view that the client does not have capacity, they may make an application to
have a guardian appointed unless the client objects to the application in which case they should cease to
act, giving reasons.’® In these circumstances, the client is likely to have no real means of accessing the justice
system or realising their right to equality before the law.

The law in New South Wales

There is New South Wales authority for a qualification to the obligation of confidentiality in these
circumstances. The 2001 New South Wales decision of R v P'* concerned a solicitor who brought an
application for a Protective Order against his client’s wishes. The Court held that there was no absolute rule
against a solicitor bringing an application for the appointment of a guardian or administrator against their
client’s express wishes.' The Court further stated that there was no misuse of confidential information in the
circumstances.'®

However, Hodgson JA noted that the bringing of such applications by a solicitor is extremely undesirable."
Solicitors should only bring such applications as a last resort where all other avenues, including the possibility
of other persons bringing such actions, have been explored.'®

This position is reflected in the Law Society of New South Wales Guide published in 2009 titled ‘When a
client’s capacity is in doubt: A practical Guide for Solicitors’. The guide explicitly states that the case of Rv P is
a 'qualification to the duty of confidentiality owed by solicitors to clients'."

The law in the United States of America

On the other hand, the law in the United States of America provides an express exemption to the lawyers’
duty of confidentiality.

The American Bar Association, Model Rules of Professional Conduct (American Bar Association rules), includes
a general confidentiality rule with broader exemptions than exist in Victoria. An exemption applies in
circumstances in which a lawyer reasonably believes that the client has diminished capacity.

In order for the exemption to apply, the lawyer must reasonably believe that the client has diminished capacity
and that the client is at risk of substantial physical, financial or other harm unless action is taken.?° In these
circumstances the American Bar Association rules permit the lawyer to take reasonably necessary protective
action.?" This may include consulting with third parties who have the ability to take action to protect the client
and in appropriate cases, seeking the appointment of a guardian.??
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2.4

2.5

When taking protective action, the lawyer is impliedly authorised to reveal information about the client to the
extent reasonably necessary to protect the client’s interests.

However, commentary on the American Bar Association rules notes that the lawyer’s position in such cases is
still an unavoidably difficult one.?

The law in South Australia

The general position articulated by the Law Society of South Australia (Law Society) is that where a lawyer
doubts his or her client’s capacity to instruct, the lawyer cannot seek legal protection for the client as this
would entail revealing confidential information about the client to a third party.?

There is, however, a limited mandate for a lawyer to act when their client is of “unsound mind”.

Section 40(3) of the Legal Practitioners Act 1981 (SA) permits a practitioner under an existing retainer to take
action to protect their client’s interests where the lawyer is unable to obtain further instructions as a result of
their client’s unsound mind “for the purpose of completing those proceedings or that business.”2°

Whilst the extent of the operation of this section is unclear, the terms of the section suggest that it could
be relied on to take interim procedural or protective steps in relation to a current dispute or transaction.?’
It is unclear whether it could extend to steps such as accepting an offer of compromise without further
instructions from the client.?®

Whilst it is the position of the Law Society that a lawyer cannot institute guardianship proceedings against
the instructions of their client without breaching both the duty of confidentiality and the duty of loyalty to
advance the client’s interests??, it nevertheless recommends that lawyers in this situation should not cease to
act. Rather they should remain with the client even if nothing can be done.

The Law Society also notes that a permanent impasse will be rare and that practices including openly
discussing concerns about capacity and recommending third party assessment and support will usually permit
instructions to be obtained.*

Is law reform desirable?

If there is no clear exception to the lawyers’ duty of confidentiality, lawyers may cease acting for
disadvantaged clients. This may result in a client moving from lawyer to lawyer or worse, being left
unrepresented.

However, if a statutory exception were to be introduced, there may be a risk that lawyers would more readily
make applications for the appointment of a substitute decision maker. Applications could potentially be made
without the lawyer first trying to adequately support the client to enable the client to provide instructions
themselves.

Question 1: s law reform to introduce a statutory qualification to the duty of confidentiality to enable
lawyers to take action (in certain prescribed circumstances) where their client’s capacity is in
doubt desirable?

3 POTENTIAL LIABLITY OF LITIGATION GUARDIANS

3.1

Does the requirement that a VCAT appointed substitute decision maker must also be appointed as a
litigation guardian in order to conduct proceedings external to VCAT, impede access to justice?

The recent Victorian Court of Appeal case of State Trustees Ltd v Andrew Christodoulou®' “suggests that an
administrator may be required to seek appointment as a litigation guardian to exercise the power granted by
the Guardianship and Administration Act to conduct litigation in the name of a represented person”32,

In that case, the Court of Appeal held that the Supreme Court (General Civil Procedure) Rules 2005 (the SC
Rules) applied despite the provisions of the Guardianship and Administration Act 1958 (Vic) (the G&A Act)
under which State Trustees was appointed to make the plaintiff's legal and financial decisions. Consequently,
it was argued that State Trustees should have taken the necessary steps under the SC Rules to have been
appointed as litigation guardian. The fact that they did not take this step did not prevent the Court exercising
its discretion to make an adverse costs order against State Trustees.

State Trustees has since indicated that it is not willing to undertake litigation on behalf of their clients
following this decision.?* The State Trustees submission to the Victorian Law Reform Commission (VLRC)
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Guardianship review supported the introduction of legislation that would clarify the position in relation to
guardians and administrators.3*

The VLRC noted that there is broad acceptance of the principle that guardians or administrators should not be
liable for the costs except where they have acted improperly.*

Question 2: Is it desirable to reform the relevant legislation to provide that it is not necessary for a guardian
or administrator to seek formal appointment as a litigation guardian when conducting
proceedings on behalf of a represented person within the confines of their authority?3¢

Question 3: s it desirable to reform the law to provide that a guardian or administrator who conducts legal
proceedings on behalf of a represented person should not be personally liable for costs except
where they have been negligent or engaged in misconduct?®’

3.2 Does the potential costs liability of litigation guardians limit access to justice?

A litigation guardian acting on behalf of a plaintiff in a proceeding is personally liable for an adverse costs
order.?® Where a cost order is made against a litigation guardian and the litigation guardian has acted properly,
they are entitled to be indemnified by the plaintiff for the costs.3® One reason given for the requirement that a
plaintiff under a disability is to act by a litigation guardian is to provide security for the defendant’s costs.*

In the English decision of Morgan v Morgan*' it was held that a guardian defending proceedings should not
be required to pay the plaintiff's costs unless there was evidence of gross misconduct. This position has been
adopted in Australia in Australian & New Zealand Banking Group Limited v Dzienciol**. The Court held that
it had discretionary power to award costs against a litigation guardian but that costs should not be ordered
where the guardian was defending a proceeding on the represented person’s behalf unless there has been
some misconduct. The Court’s reasoning was that a defendant had no control over their involvement in
proceedings and should not be liable for costs unless the defendant essentially becomes, the attacker, for
example, in counterclaim situations.

The litigation guardian’s interest in the cost consequences of a proceeding could in some cases be considered
an adverse interest to the interests of the represented person. Litigation guardians may be more likely to
avoid litigation or to settle or abandon a claim based on fear of an adverse cost order. [f this is the case, rule
15.03(1) of the SC rules, which requires that a person to be appointed litigation guardian have no adverse
interest to the person under a disability, cannot sensibly apply.

The potential cost liability of a litigation guardian has also been observed by several commentators to have
discouraged people (and organisations) from voluntarily accepting the role*.

Question 4:  Does the potential liability of litigation guardians constitute a barrier to access to justice?

Question 5:  Is it necessary or desirable to legislate that a litigation guardian is entitled to an indemnity
from the estate of the represented person? Is this sufficient in cases where the estate of the
represented person is insufficient to cover the legal costs? Are there other options?

4 ARE THE RIGHTS OF PEOPLE WITH A DISABLITY ADEQUATELY PROMOTED AND PROTECTED
WITHIN THE JUSTICE SYSTEM IN VICTORIA?

4.1 Does the process for the appointment of a litigation guardian promote and protect the rights of
people with a disability?

Litigation guardians are currently appointed by the court in which the proceedings are taking place pursuant
to the relevant court rules. For example, Order 15 of the SC Rules requires a person under a disability (being
either a minor or handicapped person incapable of managing his or her affairs in relation to the proceeding

due to injury, disease, senility, illness or physical or mental infirmity) to commence or defend proceedings by
way of litigation guardian.

The SC Rules do not set out a specific test for establishing that a person is incapable of managing his or her
affairs. However, the case law considers the concept of capacity in some detail.

The leading case is the High Court decision of Gibbons v Wright*. In that decision the High Court considered
capacity in the context of a power of attorney and, more generally in relation to all transactions involving
signed documents. The court held that the law:
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4.2

“... requires in respect of every transaction a capacity in each party to understand the general nature of
what he is doing by participating in that transaction. The requirement is satisfied, where a transaction is
contained in a written instrument, if each party is capable of understanding the general purport of the
instrument when it is explained to him. It is prudent to identify that the person is able to understand the
nature of the contract, its purpose, its possible outcomes, and the risks, which may be many.”

The relevant test in Victoria for capacity to instruct a lawyer is the recent Supreme Court decision of Goddard
Elliott (a firm) v Fritsch®. In this case, Bell ] made a number of important findings and observations:

“...the focus should be on the capacity of the client to understand they have a legal problem, to seek legal
assistance about the problem, to give clear instructions to their lawyers and to understand and act on the
advice which they are given...”

Participants of the Working Group are aware of cases where litigation guardians have been appointed on
the application of a solicitor without the court testing the evidence to establish that the litigant was in fact a
person under a disability.

VCAT has expertise in assessing whether a person is under a disability and whether that person needs a
substitute decision maker. The G&A Act provides a comprehensive framework in which VCAT exercise the
powers under the G&A Act.

The Magistrates Court, County Court and Supreme Court are able to refer the issue of whether a party before
the court may need to have a guardian or administrator or both appointed under the G&A Act to VCAT for a
determination pursuant to section 66 of the G&A Act. However, following the decision of Christodoulou?®,
the guardian and/or administrator appointed by VCAT may also be required to be appointed litigation
guardian in the relevant proceedings.

Participants of the Working Group also expressed concern that some practitioners equate a finding that a
person lacks the mental capacity to participate in legal proceedings to that person lacking the mental capacity
to perform the usual activities of daily life. This is contrary to law. In the case of Goddard Elliott (a firm) v
Fritsch*” Justice Bell noted “a person can lack the mental capacity to participate in legal proceedings yet be
capable of performing the usual activities of daily life”.

Question 6:  What are the experiences of litigation guardians?

Question 7:  What are the experiences of solicitors and barristers who represent clients with a litigation
guardian?

Question 8:  Does the process for the appointment of a litigation guardian promote and protect the
rights of people with a disability? To what extent are appropriate assessments undertaken
to investigate incapacity? Is it desirable to refer some/all applications for the appointment
of a guardian and/or administrator to VCAT? Would this require law reform to clarify that
a guardian or administrator has the power to conduct legal proceedings on behalf of the
represented person without the need for the guardian or administrator to be appointed
litigation guardian? Is it possible to reform the law to enable a referral to VCAT when the
matter is before a Federal court?

Question 9:  To what extent do lawyers and the judiciary understand the concept of capacity? Are
appropriate assessments undertaken?

Is there sufficient clarity around the scope of the role of a litigation guardian?

The SC Rules provide some guidance as to the scope of the role of a litigation guardian. Similar rules apply in
each of the other States and Territory as well as in the Federal Court and Family Court.

Under the SC Rules, the litigation guardian can take any action that a party would be permitted or required
to take under the relevant rules in relation to the proceeding.*® The SC Rules also require that the litigation
guardian act by a solicitor (unless they are a solicitor).*

Under the Family Law Rules 2004, the term “case guardian” is used to refer to a “litigation guardian”.
The Australian Family Law and Practice Commentary outlines the following functions and powers of a case
guardian at [50-247].%°

The first function is to take all necessary measures for the benefit>" of the person with a disability in the
conduct of the case, i.e. “to conduct litigation and provide appropriate instructions to do so”.>?
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4.3

The case guardian is to be responsible for the costs of the legal practitioner acting for the person with a
disability unless there is express agreement to the contrary. The case guardian has a right of indemnity for
those costs from the proceeds of the litigation or otherwise out of the estate of the person with a disability.
This right to indemnity is subject to having acted reasonably, and obtained any necessary orders.>

One key reason for the appointment of a case guardian is to allow court orders to be made which are binding
on the person with a disability.>

The case guardian must act in a fiduciary manner to the person with a disability. The case guardian may
not profit from the appointment. A professional person can, however, be paid professional fees if the court
orders it.>

A case guardian is sometimes described as “an officer of the court”®. The case guardian is appointed by the
court and assumes the court’s burden of watching over the interests of the person with a disability.>’

The case or litigation guardian is empowered and bound by the relevant rules of court. The case or litigation
guardian must do anything which the person with a disability must do to comply with the Rules.>®

Importantly, if a consent order is sought (other than an order relating to practice or procedure), the case
guardian must file an affidavit setting out the facts relied on to satisfy the court that the order is in the party’s
best interests.>®

As a case guardian may have no personal knowledge of matters, a court will not readily infer an allegation is
admitted because it was not answered by affidavit.®®

The case guardian is to obtain proper legal advice about the nature of the application and to give instructions.
The case guardian must understand the advice and consider carefully any proposed settlement. They cannot
merely rubber stamp any proposal or advice.®’

However, the Victoria Legal Aid (VLA) Grants of Legal Assistance — Guide and Application form includes
standard conditions of legal assistance which include at condition 5(a) the power of VLA to stop or change the
legal assistance provided if the client does not follow the advice of their lawyer. Consequently, a grant of aid
may be conditional upon the person in receipt of the grant accepting advice from their lawyer.

Question 10: s there sufficient clarity around the scope of the role of a litigation guardian?If not, how is
this best addressed?

Question 11: If this is best addressed through amending the court rules, to what extent do we want
to amend the court rules bearing in mind that we don’t want the court rules to be too
restrictive? (Note there is an entire Act providing a framework for the appointment of
guardians and administrators)

Question 12: Would the judiciary, legal professionals, litigation guardians and represented people benefit
from further education in relation to the appointment of and scope of the role of a litigation
guardian? How is this best achieved?

Question 13: Does a litigation guardian have conflicting duties to accept the advice of the lawyer funded by
VLA and to not merely rubber stamp any proposal or advice from their legal representatives
(see Re Barbour’s settlement)? If yes, how can this be addressed?

Are there sufficient resources available to litigation guardians?

There are limited publicly available resources available to provide litigation guardians with guidance as to
their role.

In Victoria, the OPA has published a guideline to assist it in determining whether it should act as litigation
guardian in certain cases. Under the heading “What does a litigation guardian actually do?” the duties of a
litigation guardian are summarized.®?

The Tasmanian Guardianship and Administration Board has produced a document titled Litigation by
Administrators and Guardians: Background Information. This document was last revised in 2007.63

Question 14: Could litigation guardians benefit from the development of a specific resource for litigation
guardians in Victoria? If yes, how could this occur? (Funding, content, distribution)
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4.4 s there sufficient protection for a person under a disability to give evidence?

The Evidence Act 2008 (Vic) (the Evidence Act) provides some protection for witnesses with a disability.

Section 13 of the Evidence Act states that a person is not competent to give evidence about a fact if, for

any reason (including a mental, intellectual or physical disability), the person does not have the capacity to
understand a question about the fact, or the person does not have the capacity to give an answer that can be
understood to a question about the fact, and that incapacity cannot be overcome (for example, through an

interpreter).

Section 41 of the Evidence Act states that the court has the power to disallow an improper question put to a
witness in cross examination. Section 42 of the Evidence Act allows the Court to disallow a leading question
put to a witness in cross examination. In deciding whether to disallow a question put to a witness, the court
can take into consideration any mental, intellectual or physical disability of which the court is, or is made
aware and to which the witness is or appears to be subject.

Section 85 of the Evidence Act provides that evidence of an admission is not admissible unless the
circumstances in which the admission was made were such as to make it unlikely that the truth of the
admission was adversely affected. In deciding whether the evidence of the admission is admissible, the court
can take into consideration any relevant condition or characteristic of the person who made the admission,
including any mental, intellectual or physical disability to which the person is or appears to be subject.

Question 15: Is this level of protection sufficient? If not,

what else is required?
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